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INSTRUCTIONS FOR CONTESTING TENTATIVE RULING IN DEPARTMENT 21 

The tentative ruling will become the ruling of the Court unless by 4:00PM of the Court day 

preceding the hearing, notice is given of an intent to argue the matter. Counsel or self-

represented parties must call Department 21 to request argument and must specify, in detail, 

what provision(s) of the tentative ruling they intend to argue and why. Counsel or self-

represented parties requesting argument must advise all other counsel and self-represented 

parties by no later than 4:00PM of their decision to argue, and of the issues to be argued. 

Failure to timely advise the Court and counsel or self-represented parties will preclude any 

party from arguing the matter. (Pursuant to Local Rule 3.43(2).) 

ALL APPEARANCES TO ARGUE WILL BE IN PERSON OR BY COURTCALL 

PROVIDED THAT PROPER NOTIFICATION IS RECEIVED BY THE DEPARTMENT AS 

PER ABOVE. 

The Court has no ability to effectively conduct hybrid hearings where some appear by Zoom 

while others appear in person. If all parties agree to appear by Zoom, call the department 

before 4:00PM on the day preceding the hearing for authorization to use the Zoom link below. 

You will likely be called at the end of the calendar. 

https://www.zoomgov.com/j/1612560320?pwd=QnE0Tk42MFc1VEQwZXFiN2tzVGgvUT09 

 

 
 

   

    

1. 9:00 AM CASE NUMBER:  C22-01391 
CASE NAME:  DIANE CARPENTER  VS.  ROGER CHANG 
PETITION TO COMPEL ARBITRATION    
FILED BY:  ROGER CHANG 
*TENTATIVE RULING:* 
 
Moot per stipulation to arbitrate. 

 
 

  

    

2. 9:00 AM CASE NUMBER:  MSC12-02617 

CASE NAME:  NATIONAL COLLEGIATE  VS.  MOHAMMED KHAN 
HEARING ON MOTION TO SET ASIDE CCP 664.6 DISMISSAL AND ENTER JUDGMENT  
FILED BY: NATIONAL COLLEGIATE STUDENT LOAN TRUST 2007-1 
*TENTATIVE RULING:* 
 
The motion is granted, and judgment shall be entered in favor of plaintiff and against defendant in 
the amount of $26,118.89. 

 
 

  

https://www.zoomgov.com/j/1612560320?pwd=QnE0Tk42MFc1VEQwZXFiN2tzVGgvUT09
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3. 9:00 AM CASE NUMBER:  MSC17-00361 
CASE NAME:  WILLIAMS  VS.  21ST MORTGAGE 
HEARING ON MOTION FOR SUMMARY JUDGMENT  
FILED BY:  DEFENDANT 
*TENTATIVE RULING:* 
 
 The motion for summary judgment, brought by defendant 21st Mortgage Corporation, 
is granted.  Defendant shall prepare a proposed judgment of dismissal, separate from any formal 
order on the motion, and shall submit that proposed judgment to the Court for entry. 
 
 Issue No. 1 (Entire FAC).  Defendant’s opening evidence establishes that defendant obtained 
relief from the automatic stay, and that defendant was then entitled to demand the full amount of 
plaintiff’s payment arrears as a condition of reinstatement.  Plaintiff opposes the motion as to this 
issue on the ground that she “was not duly notified” of defendant’s motion for relief from stay.  
Plaintiff’s argument, however, is not supported by opposition evidence raising a triable issue of fact. 
 
 Issue Nos. 2 and 3 (1st CA).  The First Cause of Action is for violation of Civil Code section 
2924c.  Defendant’s opening evidence establishes that plaintiff was not entitled to reinstate her loan 
at the time plaintiff made a demand for reinstatement, because the demand was made fewer than 
five business days before the scheduled trustee’s sale.  Plaintiff opposes the motion as to the First 
Cause of Action on the ground that she did in fact make a timely reinstatement payment.  Plaintiff’s 
argument, however, is not supported by opposition evidence raising a triable issue of fact.  Further, 
defendant’s opening evidence establishes that plaintiff’s bank denied plaintiff’s purported request for 
an electronic transfer of the reinstatement amount, due to insufficient funds. 
 
 Issue No. 4 (2nd C/A).  The Second Cause of Action is for violation of Civil Code section 2923.7, 
which requires loan servicers to designate a single point of contact for the discussion of alternatives 
to foreclosure.  Defendant’s opening evidence establishes that plaintiff’s single point of contact did 
not provide plaintiff with inaccurate reinstatement information.  Plaintiff opposes the motion as to 
the Second Cause of Action on the ground that she was “given conflicting information” concerning 
the reinstatement amount.  Plaintiff’s argument, however, is not supported by opposition evidence 
raising a triable issue of fact. 
 
 Plaintiff also quotes the interim decision of the Court of Appeal finding that plaintiff 
adequately alleged a cause of action.  That decision, however, is not relevant to the pending motion, 
which concerns the evidentiary basis for the cause of action. 
 
 Issue Nos. 5, 6, and 7 (5th C/A).  The Court’s rulings above are also dispositive of plaintiff’s 
Fifth Cause of Action for financial elder abuse. 
 
 Issue No. 8 (6th C/A).  The Court’s rulings above are also dispositive of plaintiff’s Sixth Cause 
of Action for violation of the Unfair Competition Law. 
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4. 9:00 AM CASE NUMBER:  MSC17-01395 
CASE NAME:  ROBERTSON  VS.  CITY OF ORINDA 
HEARING ON MOTION TO TAX PLAINTIFF'S MEMORANDUM OF COSTS  
FILED BY:  CITY OF ORINDA 
*TENTATIVE RULING:* 
 

Defendant’s motion to tax costs is denied in part and granted in part. 

Plaintiff challenges the motion as untimely. Defendant timely filed the motion but failed to serve 

it until a few days past the due date. The court has discretion to extend the time for service and filing 

of the motion for a period not to exceed 30 days. See CRC 3.1700(b)(3). Given this authority, the court 

considers the motion. 

1. Filing fees 

Defendant seeks to tax $1,103.32 of the plaintiff’s filing fees as unnecessary and unreasonable. 

The fees are all attributable to a motion to compel that plaintiff lost. Motion fees are recoverable 

under CCP 1033.5(a)(1) provided they are reasonable and necessary to the successful claim. See 

Quiles v. Parent (2018) 28 Cal.App.5th 1000, 1018. The court strikes this sum as the motion was not 

reasonably necessary for the successful claim.   

2. Deposition costs 

Defendant seeks to tax $7,962.14 of plaintiff’s deposition costs. Defendant maintains that these 

costs relate to witnesses who were not called at trial or whose trial testimony was “pointless.” 

Plaintiff notes that the majority of these costs relate to witnesses whose depositions were noticed by 

defendant, all the witnesses were on both parties’ witness lists for trial, Mr. Paulson’s testimony was 

relevant and plaintiff was forced to hire a court reporter for Mr. Rowe’s deposition even though he 

failed to appear. The court agrees with plaintiff and finds all the deposition costs were reasonable and 

necessary for the litigation. See Seever v. Copely Press (2006) 141 Cal.App.4th 1550, 1560.  

3. Service of Process fees 

Defendant seeks to tax $841.46 of the service of process fees because the subpoenaed records 

were not introduced at trial. But the records from those entities were relevant to the roadway at 

issue and therefore a reasonably necessary expense. Plaintiff also established that the two charges 

related to Harris & Associates apply to separate costs for a records subpoena and a deposition 

subpoena. The court declines to tax the service of process fees.  

4. Expert Witness fees 

Defendant challenges $141,893.30 of plaintiff’s expert witness fees on the grounds that they 

were incurred before plaintiff’s last 998 offer. Plaintiff maintains that the first 998 offer controls the 

recovery of the expert witness fees. 

By way of background, plaintiff sustained severe injuries in a bike accident in the City of Orinda on 
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September 18, 2016. Plaintiff filed his personal injury lawsuit against the City on August 2, 2017. 

The parties mediated the case in July 2019 and the trial setting occurred at a CMC on August 1, 2019. 

The initial trial date was May 4, 2020.  

Plaintiff served his first CCP 998 on November 21, 2019 for $2,300,000. The offer expired. Plaintiff 

served his second 998 on December 17, 2021 for $1,200,000. That offer expired. Plaintiff served his 

third 998 on May 20, 2022 for $949,999 and that offer too expired.  

Trial began on July 1, 2022. The jury reached a verdict of $6,271,886, finding the City 70% liable 

and plaintiff 30% responsible. The jury therefore awarded plaintiff $4,390,320.20.  

Defendant argues that the court should follow Wilson v. Wal-Mart Stores, Inc. (1999) 72 

Cal.App.4th 382 and find that the third 998 offer extinguished the earlier offers. Plaintiff insists that 

Wilson is distinguishable because there the offeree obtained a judgment less favorable than the first 

998 offer but more favorable than the later offer.   

Plaintiff maintains Martinez v. Brownco Construction Co. (2013) 56 Cal.4th 1014 is more applicable 

in this case. In Martinez, the Supreme Court considered successive 998 offers where a defendant 

failed to obtain a more favorable verdict than either offer. The Court found that “allowing recovery 

from the date of the first offer is consistent with section 998’s language and best promotes the 

statutory purpose to encourage settlements.” Id. at 1017.  

The court agrees that following Martinez best promotes settlement. As Martinez found, “parties 

should not be penalized for making more than one reasonable settlement offer. Nor should parties be 

rewarded for rejecting multiple offers where each proves more favorable than the result obtained at 

trial.” Id at 1026.  

       Defendant suggests that the first 998 offer was not reasonable or in good faith because all 

discovery had not yet been completed. This ignores the fact that the 998 was made more than two 

years after the case was filed, followed an unsuccessful mediation and was served less than six 

months before the initial trial date. In addition, it was always known that plaintiff’s past medical 

specials approached $1 million dollars and that some future medical care could be expected. 

Moreover, a judgement more favorable than the offer is prima-facie evidence the offer was 

reasonable. Barba v. Perez (2008) 166 Cal.App.4th 444, 450. 

    The court finds the first 998 offer was reasonable and made in good faith. Plaintiff is entitled to 

recover expert witness fees incurred from November 21, 2019. Defendant’s request to tax these fees 

is denied.  

5. Exhibit costs 

Defendant seeks to tax $8,912.20 of the costs for associated with plaintiff's exhibits and trial 

binders at trial. While it is true that the vast majority of these documents were not submitted to the 

jury, that does not mean they were unreasonable or unnecessary. The materials facilitated efficient 

trial proceedings and were thus reasonable and necessary. See Segal v. ASICS (2020) 50 Cal.App.5th 
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659, 666-667. The court will therefore not tax the cost of the exhibits.  

 
 

  

    

5. 9:00 AM CASE NUMBER:  MSC20-00710 
CASE NAME:  GARCIA  VS.  ALLIED WASTE SYTEMS INC. 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY:  REPUBLIC SERVICES, INC. 
*TENTATIVE RULING:* 
 
Continued by the Court to November 9, 2022.  
 

 

  

    

6. 9:00 AM CASE NUMBER:  MSC20-00845 
CASE NAME:  STEPHENSON  VS.  CITY OF RICHMOND 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY:  CITY OF RICHMOND 
*TENTATIVE RULING:* 
 
Before the Court is a motion for summary judgment, or in the alternative, summary adjudication, filed 
by defendant City of Richmond. For the reasons set forth, the motion for summary judgment is 
denied; the motion for summary adjudication of the first, second and third causes of action is also 
denied. 

Background 

Plaintiff Lisa Stephenson is the former Human Resources Director of the City of Richmond where she 
worked for 15 years. (Def. Sep. Stmt. of Undisputed Material Facts ("DUMF") Nos. 1, 2; Pl. Resp. to 
DUMF Nos. 1, 2; Pl. Addl. Material Facts ("AMF") Nos 1, 2.) She alleges the conduct giving rise to the 
City's alleged retaliation began in June 2019 shortly after she reported to City Manager Carlos 
Martinez claims by two African American employees of racial discrimination by the City Attorney. 
(FAC ¶¶ 14-16, DUMF Nos. 10, 11; Pl. Resp. to DUMF Nos. 10, 11 AMF Nos. 8, 9, 11.) She reported 
three additional claims regarding racial discrimination by the City Attorney and another high-ranking 
City official between May 2019 and July 2019. (DUMF Nos. 28, 34; Pl. Resp. to DUMF Nos. 28, 34; AMF 
Nos. 27-30.)  

In late May 2019, Martinez began directly addressing layoffs with individual, represented employees 
including telling Plaintiff she would be laid off. (AMF No. 19.) Stephenson informed Martinez that his 
direct discussions with represented employees was a violation of the Meyers-Millas-Brown Act, 
Government Code § 3500 et seq. ("MMBA") which generally addresses relations between public 
employees represented by public employee organizations and their public employers, and she 
refused to follow his instructions to lay off certain represented workers. (AMF Nos. 15-17.) She was 
placed on paid administrative leave in July 2019 and required to undergo a Fitness for Duty 
Examination ("FFDE"). (DUMF Nos. 68, 70 and Pl. Resp. to DUMF Nos. 68-70.) 

Martinez was the City Manager from October 2018 until July 24, 2019. (See AMF No. 10.) He was 
terminated by the City Council on July 24, 2019, and Henry Gardner became the Acting City Manager. 
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(DUMF Nos. 71, 72 and Pl. Resp. to DUMF Nos. 71, 72; AMF No. 10.) Stephen Falk took over as Interim 
City Manager in August 2019 until Laura Snideman was hired as the new City Manager starting 
January 27, 2020. (DUMF Nos. 73, 78.) 

Plaintiff filed a complaint with the Department of Fair Employment and Housing ("DFEH") on 
March 17, 2020. (DUMF No. 93.) Her DFEH complaint alleges she suffered retaliation and 
discrimination based on Martinez's actions prior to his termination on July 24, 2019. (Def. Exh. R.) 
The DFEH complaint was served by mail on the City on March 27, 2020. (DUMF No. 94.) New City 
Manager Laura Snideman placed Stephenson on paid administrative leave on April 25, 2020, and 
Stephenson was then terminated from her position shortly thereafter in May 2020. (DUMF No. 99.) 
She filed an amended DFEH claim on May 6, 2020. (Def. Exh. S.) The City received Plaintiff's 
government claim against the City on May 12, 2020. The City rejected the claim in part as untimely as 
to any conduct that occurred prior to November 12, 2019, within the six-month statutory deadline for 
filing government claims. (DUMF Nos. 115-118.)  

Plaintiff's first amended complaint ("FAC") includes three pending claims for: (a) retaliation in 
violation of the Fair Employment and Housing Act, Government Code section 12940 et seq. ("FEHA") 
(1st C/A); (b) discrimination in violation of FEHA based on her association with and advocacy for other 
employees who claimed discrimination based on race (3rd C/A), and (c) retaliation in violation of 
Labor Code section 1102.5. The City seeks summary judgment, or alternatively, summary adjudication 
of all causes of action. 

Legal Standards for Ruling on Motion for Summary Judgment and Motion for Summary 
Adjudication 

A motion for summary judgment "shall be granted if all the papers submitted show that there is no 
triable issue as to any material fact and that the moving party is entitled to judgment as a matter of 
law." (Code Civ. Proc. § 437c(c).) When a defendant moves for summary judgment, the defendant 
bears the burden of producing evidence that plaintiff cannot prove one or more essential elements of 
plaintiff's claim. (Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 855 ["The defendant may, but 
need not, present evidence that conclusively negates an element of the plaintiff's cause of action. 
The defendant may also present evidence that the plaintiff does not possess, and cannot reasonably 
obtain, needed evidence--as through admissions by the plaintiff following extensive discovery to the 
effect that he has discovered nothing."].)  

Motions for summary adjudication under Code of Civil Procedure section 437c(f)(1) "are 'procedurally 
identical' to summary judgment motions.' [Citation.]" (Duffey v. Tender Heart Home Care Agency, LLC 
(2019) 31 Cal.App.5th 232, 240-241 [quoting Serri v. Santa Clara University (2014) 226 Cal.App.4th 
830, 859–860].) Generally, a defendant has met its burden "if that party has shown that one or more 
elements of the cause of action, even if not separately pleaded, cannot be established, or that there is 
a complete defense to that cause of action." (Code Civ. Proc. § 437c(p)(2).) Once the defendant has 
met this initial burden, the burden shifts to the plaintiff to produce admissible evidence showing that 
a triable issue exists. (Advent, Inc. v. National Union Fire Ins. Co. of Pittsburgh, PA (2016) 6 Cal.App.5th 
443, 453; Code Civ. Proc. § 437c(p)(2).)  

The Court may not weigh the evidence but must view it "in the light most favorable to the opposing 
party and draw all reasonable inferences in favor of that party. [Citations omitted.]" (Weiss v. People 
ex rel. Dept. of Transportation (2020) 9 Cal.5th 840, 864.) " '[S]ummary judgment cannot be granted 
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when the facts are susceptible to more than one reasonable inference . . . .' " (Husman v. Toyota 
Motor Credit Corp. (2017) 12 Cal.App.5th 1168, 1180 [quoting Rosas v. BASF Corp. (2015) 236 
Cal.App.4th 1378, 1392].)   

A motion for summary adjudication under Code of Civil Procedure section 437c(f)(1) can only be 
granted "if it completely disposes of a cause of action, an affirmative defense, a claim for damages, or 
an issue of duty." (Code Civ. Proc. § 437c(f)(1).) (See also Nazir v. United Airlines, Inc. (2009) 178 
Cal.App.4th 243, 251 ("Nazir").) "All doubts as to the propriety of granting the motion—i.e., whether 
there is any triable issue of material fact—are to be resolved in favor of the party opposing the 
motion." (Cohen v. Five Brooks Stable (2008) 159 Cal.App.4th 1476, 1483.) 

Defendant's Request for Judicial Notice 

Defendant requests that the Court take judicial notice of Plaintiff's May 12, 2020, Government C and 
the City's notice of partial untimeliness and rejection of her claim. (Def. Corrected RJN Exhs. A and B 
filed 10/13/2022.) The Court grants the unopposed request, subject to the limitations under the case 
law to the extent the truth or interpretation of the contents is reasonably susceptible to dispute. 
(Evid. Code § 452(c); Gong v. City of Rosemead (2014) 226 Cal.App.4th 363, 368, fn. 1 and 376 ["The 
court may take judicial notice of the filing and contents of a government claim, but not the truth of 
the claim. [Citations omitted.]," and "the governmental entity can request the court to take judicial 
notice under Evidence Code section 452, subdivision (c) that the entity's records do not show 
compliance" with the government claims presentation requirement].)  

Analysis 

Overview of the Evidence and Triable Issues 

Plaintiff does not contend that the City's motion fails to meet the employer's initial burden of 
presenting evidence to negate elements of Plaintiff's prima facie case for retaliation or discrimination 
under FEHA or Labor Code section 1102.5, or that the City has not presented evidence of its 
legitimate, nonretaliatory or nondiscriminatory bases for firing her. Rather, Plaintiff contends that 
there are triable issues of material fact regarding these issues that preclude summary judgment or 
summary adjudication of the three causes of action of the FAC. (Opp. p. 1, ll. 2-4.)  

Defendant relies on the same 112 undisputed material facts in the DUMF to support the City's right to 
summary judgment or summary adjudication of the claims for retaliation and discrimination under 
FEHA (1st and 3rd C/As) as well as her claim for retaliation under Labor Code section 1102.5 (4th C/A), 
though the City includes certain additional facts in support of its untimeliness argument regarding the 
fourth cause of action. Where a party opposing a motion for summary judgment or summary 
adjudication disputes one or more material facts relied on by the moving party, that dispute 
precludes the Court from granting summary judgment or summary adjudication of a claim on which 
the disputed material fact is based. (Insalaco v. Hope Lutheran Church of West Contra Costa County 
(2020) 49 Cal.App.5th 506, 521 ["But we need not decide whether the Church met its initial burden 
because even if they did, there is another fundamental problem. As the Du/Wongs contend, the 
Church enumerated purportedly undisputed material facts in its separate statement, some of which 
the Du/Wongs disputed. As to some of them, the Church's rejoinder is that those facts are actually 
“not material.” As we discuss, this defeats summary judgment. [¶] . . . [T]he moving party should 
'[i]nclude only those facts which are truly material to the claims or defenses involved because the 
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separate statement effectively concedes the materiality of whatever facts are included. Thus, if a 
triable issue is raised as to any of the facts in your separate statement, the motion must be denied!' 
[Citations, internal quotation marks omitted, italics in original.]," quoting Nazir, supra, 178 
Cal.App.4th at 252].)  

The Court finds Plaintiff has raised triable issues of material fact by disputing, among others, DUMF 
Nos. 20, 24, 30, 31, 37 (as to in-person communications with Martinez regarding discrimination and 
harassment complaints), 39 [Miller Decl. Exh. A [Stephenson Depo. 34:14-25 ("I viewed myself as an 
advocate or the law. And it – you know there are laws against harassment and discrimination. There's 
City policy. I think people should not be harassed and discriminated against, obviously. So in that 
sense, I guess you would say I was an advocate for the employee,"), and 162:10-16 ["It was to be – it 
was to be and advocate for – well, it was to be, as I explained earlier, an advocate for employees if 
they believed they were being harassed and discriminated against because obviously that is not a 
proper work environment or something that should be allowed or is an accordance with law")], 40, 
46, 75, 77, 88 [note that Defendant's Reply to Pl. Resp. to DUMF No. 88 refers to the note on 
Snideman's phone dated April 21, 2020 and indicates the note was not made on that date but cites to 
Snideman deposition testimony not in the record before the Court], 91 [see note regarding No. 88), 
93.  

Plaintiff has also raised additional material facts bearing on the elements of her prima facie case of 
retaliation and discrimination and supporting her dispute regarding the reasons offered for her being 
placed on administrative leaves and her termination as either false or inaccurate, pretextual or 
otherwise motivated by retaliation or discrimination. (AMF Nos. 7-9, 12, 13, 15-18, 19, 22 (and DUMF 
No. 45), 23 (Stephenson Decl. ¶ 11 indicates the statement refers to the time frame of Martinez's 
tenure as City Manager), 27-36, 38, 43, 45, 46-50, 52 (noted as undisputed in Def. Resp. to AMF No. 
52, a fact which includes that Stephenson sent correspondence to Snideman on or about February 3, 
2020 regarding the racial discrimination claims against the City Attorney), 54 (provides evidence from 
which some inference can be drawn that Snideman may have been apprised by White of information 
from Stephenson on employee complaints of FEHA violations), 55-65, 67-71, 74-76, 78-84, 85 [to the 
extent that Snideman was aware of a prior attempt to layoff Plaintiff, see Winter Exh. 16 (Snideman 
Depo. 45:21-24)].) 

Liberally construing Plaintiff's evidence, Plaintiff presents evidence that over the one-year period 
preceding her termination, Plaintiff made a series of reports to the City Managers of potential 
unlawful discrimination and harassment of employees by various high-ranking City officials, disclosed 
violations of the MMBA by City Manager Martinez and Acting City Manager Gardner, and filed her 
own DFEH complaint against the City before the was terminated not long thereafter. Liberally 
construing Plaintiff's evidence, in response to and in retaliation for these activities, she was placed on 
two separate forced administrative leaves and ultimately terminated, despite having no negative 
performance evaluations in her employment file for the 15 years of her employment, having only 
"great" reviews in her employment file, and an admission by City Manager Martinez that performance 
issues were not the basis for his placing her on the July 2019 administrative leave.  

She presents largely undisputed evidence that the City never raised concerns about whether she had 
a disability or medical condition that might affect her ability to perform her job functions or that she 
might be a danger to herself or others at work or in driving until after she reported a series of 
potential FEHA violations based on discrimination or harassment by high-level City officials. She has 
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presented evidence through Exhibit 10 to the Stephenson Declaration that she raised claims of other 
employees regarding the City's racial discrimination and disparate treatment practices by the City 
Attorney with Interim City Manager Falk and again with Snideman by sending a February 3, 2020, 
memorandum to her. Snideman's Deputy City Manager was apprised of Plaintiff's ongoing reports of 
discrimination and harassment, and Snideman specifically was aware of allegations against one high-
ranking City official which were subject to more than one investigation. Within 30 days of that 
February 3, 2020, memo, the City contends Snideman had decided to terminate Stephenson, though 
Plaintiff has presented sufficient evidence to dispute the timing of Snideman's decision to place her 
on administrative leave and ultimately terminate her, indicating Snideman's termination decision was 
made after Plaintiff filed her DFEH complaint and Snideman and the City were aware of her claims of 
FEHA violations.  

A. Retaliation and Discrimination under FEHA (1st and 3rd C/As) Generally and Burden-Shifting 
in Summary Judgment Context 

FEHA makes it unlawful for an employer "to discharge, expel, or otherwise discriminate against any 
person because the person has opposed any practices forbidden under this part or because the 
person has filed a complaint, testified, or assisted in any proceeding under this part." (Govt. Code 
§ 12940(h).) The statute's prohibition on retaliatory termination applies to at-will employees. (Flait v. 
North American Watch Corp. (1992) 3 Cal.App.4th 467, 475 ("Flait").)  

In employment claims under FEHA, courts apply a burden-shifting analysis under the framework of 
McDonnell Douglas Corp. v. Green (1973) 411 U.S. 792, 802–805 ("McDonnell-Douglas"). (Yanowitz v. 
L'Oreal USA, Inc. (2005) 36 Cal.4th 1028, 1042 ("Yanowitz"). Both retaliation and discrimination claims 
are subject to the burden-shifting analysis of McDonnell-Douglas. (Husman v. Toyota Motor Credit 
Corp., supra, 12 Cal.App.5th at 1192; Wilkins v. Community Hospital of Monterey Peninsula (2021) 
71 Cal.App.5th 806, 828 ["In summary judgment proceedings, a FEHA retaliation claim is treated the 
same as a FEHA discrimination claim" for purposes of the McDonnell Douglas burden-shifting 
analysis].)  

The Court in Serri v. Santa Clara University (2014) 226 Cal.App.4th 830 ("Serri") explained the 
operation of the modified McDonnell Douglas framework when an employer moves for summary 
judgment. "In a summary judgment motion in 'an employment discrimination [or retaliation] case, 
the employer, as the moving party, has the initial burden to present admissible evidence showing 
either that one or more elements of plaintiff's prima facie case is lacking or that the adverse 
employment action was based upon legitimate, nondiscriminatory [or nonretaliatory] factors.' 
[Citations omitted.]" (Id. at 861 [quoting Hicks v. KNTV Television, Inc. (2008) 160 Cal.App.4th 994, 
1003].) "If the employer meets its initial burden, the burden shifts to the employee to 'demonstrate a 
triable issue by producing substantial evidence that the employer's stated reasons were untrue or 
pretextual, or that the employer acted with a discriminatory [or retaliatory] animus, such that a 
reasonable trier of fact could conclude that the employer engaged in intentional discrimination [or 
retaliation] or other unlawful action.' [Citation omitted.]" (Id. [quoting Cucuzza v. City of Santa Clara 
(2002) 104 Cal.App.4th 1031, 1038].) ( 

"[A]n employer is entitled to summary judgment if, considering the employer's innocent explanation 
for its actions, the evidence as a whole is insufficient to permit a rational inference that the 
employer's actual motive was discriminatory.' [Citation omitted.] . . . .[I]t is incumbent upon 
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the employee to produce 'substantial responsive evidence' demonstrating the existence of a material 
triable controversy as to pretext or discriminatory [or retaliatory] animus on the part of the employer. 
[Citation omitted.]" (Id. at 861-862.). (See also Yanowitz, supra, 36 Cal.4th at 1042.)  

B. Claim for Retaliation Under FEHA (1st C/A) 

A plaintiff establishes a prima facie claim of retaliation in violation of Government Code section 
12940(h) by showing: "(1) he or she engaged in a 'protected activity,' (2) the employer subjected 
the employee to an adverse employment action, and (3) a causal link existed between the protected 
activity and the employer's action. [Citations omitted.]." (Yanowitz, supra, 36 Cal.4th at 1042.)  

1. Protected Activity 

To show she engaged in protected activity, Stephenson has to present evidence that the employer 
knew she opposed actions by the City based on her reasonable belief that the City was engaged in 
discrimination or other "practices forbidden" under FEHA. (Yanowitz, supra, 36 Cal.4th at 1046-1047 
["complaints about personal grievances or vague or conclusory remarks that fail to put an employer 
on notice as to what conduct it should investigate will not suffice"]; Mackey v. Trustees of California 
State University (2019) 31 Cal.App.5th 640, 679-680 ["the employee's communications must 
'sufficiently convey [her] reasonable concerns that the employer has acted or is acting in an unlawful 
discriminatory manner.' [Citation, internal quotations omitted.]," quoting Yanowitz, supra, 36 Cal.4th 
at 1047].) The employee's belief that the practice she is opposing is forbidden by FEHA does not have 
to ultimately be accurate, but the employee's belief must be reasonable. (Flait, supra, 3 Cal.App.4th 
at 477.) 

a. MMBA Violations Not FEHA Violations 

The FEHA retaliation statute makes it unlawful for the employer to retaliate against an employee 
for opposing a practice "forbidden under this part" or a "proceeding under this part." (Govt. Code 
§ 12940(h).) The MMBA is a separate statutory scheme. Plaintiff cites no authority that a violation of 
the MMBA is a practice forbidden by FEHA or that any complaint or assistance she may have provided 
in opposing a violation of the MMBA qualifies under the retaliation provision of FEHA. 

b. Reports to Martinez 

Plaintiff's reports to Martinez indicate that she concluded from the information she was provided that 
the complaints were sufficiently meritorious and serious that investigations should be undertaken. 
The reports recommending investigation into the complaints therefore "sufficiently convey 
[Plaintiff's] reasonable concerns that the [City] has acted or is acting in an unlawful discriminatory 
manner." (Yanowitz, supra, 36 Cal.4th at 1028, 1047, cited at Memo. ISO Mot. p. 16, ll. 8-9.) Given her 
status as HR Director, that Plaintiff recommended investigations without stating definitive conclusions 
violations had occurred prior to the investigation does not mean that Plaintiff's reports cannot as a 
matter of law be viewed as opposing discriminatory or harassing conduct by the City's officials. 
Defendant contends that Plaintiff was not engaging in protected activity as her goal was only to find 
the "truth" about whether discrimination or harassment had occurred. (DUMF No. 39; but see Pl. 
Resp. to DUMF No. 39 and [Miller Decl. Exh. A [Stephenson Depo. 34:14-25 and 162:10-16].) The 
reports to Martinez and Plaintiff's deposition testimony on this point, however, indicate that 
Stephenson believed the complaints had sufficient merit and weight to support that the complaining 
employees may have been subject to racial discrimination or harassment by high-ranking City officials 
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and that the complaints required further investigation.  

Against the standard set forth above in Yanowitz, Plaintiff's reports "put the employer on notice as to 
what conduct it should investigate" and constitute "evidence the employer knew that the employee's 
opposition [to the conduct] was based upon a reasonable belief that the employer was engaging in 
discrimination." (Yanowitz, supra, 36 Cal.4th at 1046.) The evidence is sufficient for summary 
judgment purposes to raise a triable issue of material fact that Stephenson was engaging in protected 
activity. 

c. Reports to Snideman 

Stephenson states in her declaration opposing the motion that on or about February 3, 2020, she 
"sent Snideman a correspondence" outlining the pending discrimination complaints against the City 
Attorney Bruce Goodmiller that she had previously reported to City Manager Martinez. (Stephenson 
Decl. ¶ 29 and Exh. 10 [February 3, 2020, Memorandum from Stephenson to Snideman].) Defendant 
has added new evidence in its reply to contest Stephenson's statement, including a declaration by 
Snideman denying she received the February 3, 2020, memorandum, and a declaration by counsel for 
the City indicating the exhibit offered by Plaintiff omits a cover email from Stephenson to a Mr. 
Bertrand dated April 23, 2020, which attached the February 3, 2020, memorandum. (Snideman Reply 
Decl. ¶ 2; Miller Reply Decl. Exh. W.) Defendant in its reply also points to Snideman's February 28, 
2020, email to Stephenson inquiring if Stephenson's department was handling the Goodmiller 
investigation and Plaintiff's response which did not mention the February 3, 2020, memorandum. 
(DUMF Nos. 21-24 and Miller Exh. H; Pl. Resp. to DUMF Nos. 21-24 [undisputed].)  

Snideman states in her original declaration that she instructed Stephenson on April 22, 2020, to work 
with Mr. Bertrand as an outside investigator to investigate the complaints against Goodmiller. 
(Snideman Decl. ¶ 7.) That Plaintiff sent an email to Bertrand on April 23, 2020, transmitting a copy of 
the February 3, 2020, memo to Mr. Bertrand is consistent with Snideman's instruction the preceding 
day, but does not necessarily preclude a finding based on Stephenson's declaration that she sent the 
memo to Snideman on or about February 3, 2020.  

Even if the Court considers the reply evidence, the evidence only supports the existence of a triable 
issue of fact. The evidence Defendant points to raises questions about whether Stephenson actually 
sent the February 3, 2020, memorandum to Snideman or and whether Snideman ever received it, but 
it does not definitely negate Stephenson's statement in her declaration that she sent it. The Court 
cannot weigh the evidence or make credibility determinations in ruling on a motion for summary 
judgment or summary adjudication. The Court cannot conclude as a matter of law from this evidence 
that Stephenson did not send the February 3, 2020, memo to Snideman or that Snideman was not 
apprised of the claims of discrimination and other FEHA violations reported by Stephenson. (See 
Stephenson Decl. ¶ 30 [describing her reports regarding the discrimination and other claims she 
states she made to LaShonda White, Deputy City Manager, whose direct supervisor was Snideman].)  

In addition, Plaintiff cites her filing of her DFEH complaint on March 17, 2020, alleging FEHA violations 
against her. It is undisputed that the City was served by mail with her DFEH complaint on March 27, 
2020. Snideman was the City Manager. Snideman's April 22, 2020, notice placing her on 
administrative leave acknowledges the City knew Plaintiff was represented by counsel at that time. 
There is a reasonable inference that can be drawn from evidence of the service of the DFEH complaint 
(signed by Plaintiff's counsel), Snideman's deposition testimony (AMF Nos. 56-59), and the statement 
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in the April 22, 2020, administrative leave notice that likely Snideman knew Plaintiff was represented 
by counsel because she knew about Plaintiff's DFEH complaint when the City placed her on the April 
2020 administrative leave and then terminated her. As cited above in the list of disputed and 
additional facts, Plaintiff has also raised disputed facts regarding the timing of Snideman's decision to 
terminate Plaintiff.  

2. Adverse Employment Actions 

“Retaliation claims are inherently fact-specific, and the impact of an employer's action in a particular 
case must be evaluated in context. Accordingly, although an adverse employment action must 
materially affect the terms, conditions, or privileges of employment to be actionable, the 
determination of whether a particular action or course of conduct rises to the level of actionable 
conduct should take into account the unique circumstances of the affected employee as well as the 
workplace context of the claim.” (Yanowitz, supra, 36 Cal.4th at 1052.) Forced leave that was not 
sought by the employee and "was not intended as a reward or accommodation to plaintiff" can 
constitute adverse employment action. (Whitehall v. County of San Bernardino (2017) 17 Cal.App.5th 
352, 367 [forced paid administrative leave to investigate plaintiff was adverse employment action for 
claim of retaliation for purposes of anti-SLAPP motion].) (See also Taswell v. Regents of University of 
California (2018) 23 Cal.App.5th 343, 365 [both placing employee on paid administrative leave 
pending investigation and not renewing his contract "constitute adverse employment actions."].)  

The stated grounds for placing Plaintiff on administrative leave were a concern that she needed to be 
investigated for possible impairment at work and whether she was a danger to herself or others, and 
she was ordered to undergo the FFDE as part of the City's investigation of that concern, not 
performance issues. (See AMF No. 36; Winter Decl. Exh. 15 [Martinez Depo. 70:15-71:12, 82:17-
83:6].) While the FFDE itself was not an adverse employment action, there is a reasonable inference 
that can be drawn from all the evidence presented by Plaintiff that Plaintiff's forced administrative 
leave in July 2019 for six weeks for purposes of the investigation is part of the series of actions which, 
considered in their totality, may constitute adverse employment action when they culminated in her 
termination, as the Court explained in McRae v. Dept. of Corrections and Rehabilitation (2006) 142 
Cal.App.4th 377 ("McRae"): 

It follows, in part, that although an employer's "intermediate" action 
may be retaliatory, it does not form the basis of an FEHA retaliation 
claim unless it has or will have a substantial and material adverse 
effect on the terms and conditions of the plaintiff's employment. 
[Citations omitted.] Nonetheless, it also is true that in many cases, 
the employee is affected by a series of employment actions, at least 
some of which might not, in and of themselves, constitute a material 
change in the terms or conditions of employment. In such cases, it is 
appropriate to consider the plaintiff's allegations collectively under a 
totality of the circumstances approach. There "is no requirement that 
an employer's retaliatory acts constitute one swift blow, rather than 
a series of subtle, yet damaging, injuries." [Citation omitted.]  

(McRae, supra, 142 Cal.App.4th at 387-388.)  
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The circumstances surrounding the April 2020 administrative leave support the inference that the 
April 2020 leave was imposed by Snideman as a precursor to Plaintiff's termination which followed 
immediately thereafter in May 2020. Snideman's notes addressing the options for dealing with 
Plaintiff's employment support an inference that imposing an administrative leave was part of 
Snideman's approach to Stephenson's eventual potential termination. (Winter Decl. Exh. 17.) There is 
no dispute that Plaintiff's termination in May 2020 was an adverse employment action.  

The City in effect asks the Court to take each of the City's acts in isolation rather than as part of a 
series of actions over a one-year period that were aimed at removing Plaintiff from her position. 
Liberally construing Plaintiff's evidence and the facts, there are reasonable inferences to be drawn 
from the evidence that placing Plaintiff on the July 2019 administrative leave, even if that leave itself 
does not qualify as adverse employment action, in order to investigate whether she was a danger to 
herself or others may have been pretextual and part of a series of retaliatory steps leading up to her 
final administrative leave and termination in May 2020 under McRae.  

3. Causal Link 

" 'Essential to a causal link is evidence that the employer was aware that the plaintiff had engaged in 
the protected activity.' [Citations omitted.] (Morgan v. Regents of University of California (2000) 88 
Cal.App.4th 52, 70 ("Morgan") [quoting Cohen v. Fred Meyer, Inc. (9th Cir. 1982) 686 F.2d 793, 796].) 
(See also Flait, supra, 3 Cal.App.4th at 478 [reversing summary judgment for employer, finding causal 
link and circumstantial evidence of retaliatory motives where supervisor who made the offending 
comments was responsible for employee's termination a few months later]; Fisher v. San Pedro 
Peninsula Hospital (1989) 214 Cal.App.3d 590, 615 [citing causal link being established by 
circumstantial evidence based on example of employer's knowledge that employee engaged in 
protected activities and a proximity in time between the protected activities and the retaliatory 
employment action].) Ignorance of a worker's protected activities or status does not afford a 
categorical defense unless it extends to all corporate actors who contributed materially to an adverse 
employment decision. (Reeves v. Safeway Stores, Inc. (2004) 121 Cal.App.4th 95, 109.) 

There is no dispute that Stephenson made reports to Martinez of claims of possible discriminatory 
and other improper practices prohibited by FEHA. There is evidence Martinez expressed anger when 
Stephenson informed him of the allegations against the City Attorney with her recommendation they 
be investigated. After her report, Martinez attempted to lay off Plaintiff, though the attempt was 
thwarted by the City Council. After Plaintiff made more reports against high-ranking officials, 
Martinez solicited reports of alleged possible impairment on the job and placed Plaintiff on forced 
administrative leave to investigate her possible work impairment the day following one of those 
reports. There are disputed facts and conflicting inferences that can be drawn from the evidence that 
there was a causal link because Martinez was aware Stephenson was engaging in protected activity in 
reporting the discrimination claims to Martinez and advocating for full investigations of those claims. 

Plaintiff has also raised a triable issue of fact regarding Snideman's knowledge that Stephenson was 
engaging in protected activity concerning the racial discrimination claims against the City Attorney 
and other potential violations and concerning Stephenson's own DFEH complaint for FEHA and other 
violations, and that there was a causal connection with Snideman's determination to terminate 
Plaintiff. For the reasons stated above, the Court cannot conclude as a matter of law that Snideman 
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was unaware of Stephenson's reports and her claims of FEHA and other violations or the DFEH 
complaint when Snideman decided to terminate Plaintiff. The evidence is sufficient to create a triable 
issue of material fact as to the causal link based on Snideman's potential knowledge of Plaintiff's 
protected activity prior to Snideman's adverse employment actions against Plaintiff.  

4. Legitimate, Nonretaliatory Reasons for Termination and Pretextual or Retaliatory Motives 

Defendant presented evidence of a March 2019 report regarding Stephenson's alleged impairment in 
City meetings, before the retaliatory course of conduct challenged by Plaintiff, and on June 26, 2019, 
and July 9, 2019, on which the City contends it based its decision to place Plaintiff on a six-week, 
involuntary administrative leave in July 2019. Defendant has also presented evidence that Snideman 
offered legitimate, nonretaliatory reasons for terminating Stephenson. Any presumption of retaliation 
is eliminated based on that evidence. (Yanowitz, supra, 36 Cal.4th at 1042.)  

Pretext is not essential to demonstrating the employer's articulated reasons for the adverse 
employment action were retaliatory; Plaintiff may also defeat summary judgment or summary 
adjudication if " 'the evidence as a whole supports a reasoned inference that the challenged action 
was the product of discriminatory or retaliatory animus . . . . Thus, citing a legitimate reason for the 
challenged action will entitle the employer to summary judgment only when the employee's showing, 
while sufficient to invoke the presumption, is too weak to sustain a reasoned inference in the 
employee's favor. That, and not 'pretext,' must be the focus of the judicial inquiry.' [Citations 
omitted.]" (Light v. Cal. Dept. of Parks and Recreation (2017) 14 Cal.App.5th 75, 94 [italics in original, 
underscoring added, quoting Joaquin v. City of Los Angeles (2012) 202 Cal.App.4th 1207, 1226].) 
Pretext may be found where the employee demonstrates the claimed reasons for the adverse 
employment action are untrue, but also may be shown by, among other things, evidence of the 
timing of the adverse actions in relation to the employee's protected activity, the identity of the 
person responsible for the adverse actions and the relation of that person to the protected activity 
complained of, and the employee's job performance prior to the adverse actions. (Flait, supra, 3 
Cal.App.4th at 479-480.) Further, "[a]lthough a temporal relationship alone is insufficient, other 
circumstantial evidence of retaliatory intent may be enough to avoid summary judgment." (Light, 
supra, 14 Cal.App.4th at 94.) It is enough to defeat summary judgment if plaintiff presents " 'very little 
evidence' " of intent; "summary judgment should not be granted unless the evidence cannot support 
any reasonable inference for plaintiff." (Nazir, supra, 178 Cal.App.4th at 283.) 

The facts disputed by Plaintiff raise triable issues. Plaintiff's additional facts along with the disputed 
facts may support a finding of a retaliatory motive for the adverse employment actions leading to her 
termination, including that the reasons given by the City for its actions were untrue or pretextual or 
retaliatory. Among others, both her own doctor (Dr. Kan) and the independent physician hired by the 
City (Dr. Schneider) concluded Plaintiff was able to perform her duties as the HR Director without any 
accommodations. (AMF Nos. 43-45.) She provides explanations and contrary evidence regarding the 
other grounds for termination cited by Snideman. She points to her long career with the City and her 
employment as HR Director since 2014 without negative performance evaluations or adverse action 
taken against her until she began reporting claims of potential FEHA and other violations by the City's 
high-ranking officials in May 2019. Snideman decided to place Stephenson on a brief forced 
administrative leave and then fire her without ever having reviewed her personnel file or her earlier 
personnel evaluations, all of which were "great." (Winter Decl. Exh. 17.) Snideman's own notes 
indicate Plaintiff had not received any notices of any "poor behavior" by the three prior City 
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Managers. (Winter Decl. Exh. 17.)  

5. Conclusion as to First Cause of Action 

Cognizant that retaliation claims are "inherently fact-specific," and that retaliation may be shown by 
circumstantial evidence (Yanowitz, supra, 36 Cal.4th at 1052), and considering the evidence offered 
by Plaintiff in its totality, Plaintiff has presented sufficient evidence that the reasons proferred by the 
City for her adverse employment actions were untrue or pretextual and/or that the City may have 
acted with retaliatory motivation. (Morgan, supra, 88 Cal.App.4th at 75.) The Court cannot weigh the 
evidence or conflicting inferences that may be drawn from the evidence in this context. The evidence 
and the inferences raise triable issues precluding summary adjudication of this cause of action and 
therefore, summary judgment on the FAC.  

C. Application to 3rd C/A for Association Discrimination 

Plaintiff is asserting "associational" discrimination, claiming that her advocacy for other employees 
who were alleging racial discrimination resulted in the City discriminating against her in imposing on 
her an adverse employment action, including the two forced administrative leaves, FFDE, and 
termination. The parties acknowledge there is almost no California law addressing the association 
sufficient to support a cause of action for discrimination based on an employee's association with 
others in a protected class.  

In one of the only reported decisions, Thompson v. City of Monrovia (2010) 186 Cal.App.4th 860, the 
employee's claim failed because the employee had a long history of negative, "exhaustively detailed 
performance evaluations" over a period of years, such that the employee's termination was based on 
his inadequate performance and not his association with other employees who suffered 
discrimination. (Id. at 876.) Defendant cites certain federal cases, including a decision from another 
circuit, that address the sufficiency of the association with members of a protected class under the 
federal Equal Employment Opportunity statute. Plaintiff cites unreported decisions of the federal 
district courts in California, including one which held that a "friendship or acquaintance relationship is 
sufficient to state a claim for association discrimination under FEHA." (Eaglesmith v. Ray (E.D. Cal. 
Oct. 5, 2011), No. 2:11-CV-00098 JAM-JFM, 2011 U.S. Dist. LEXIS 115744, at *9 [citing Setencich v. 
American Red Cross, (N.D. Cal. Feb. 15, 2008), 2008 U.S. Dist. LEXIS 51265].) (But see, e.g., EEOC v. 
Parra (D. Ore. May 22, 2008), No. 05-1521-HO, 2008 U.S. Dist. LEXIS 60097 at *17-18 [concluding 
friendship with a co-worker not sufficient].)  

The decisions cited by both parties are only non-binding, persuasive authority. Here, Plaintiff's 
position in relation to the employees claiming discrimination was not a friendship. Rather, the 
evidence liberally construed supports that Plaintiff supported the other employees based on her 
determination their claims were sufficiently meritorious to warrant launching investigations into the 
alleged FEHA violations, and she advocated for those investigations to be pursued to ensure a non-
discriminatory, harassment free workplace. On summary judgment, the Court cannot find that 
Plaintiff's association with the complaining parties is insufficient as a matter of law to support an 
association discrimination claim.  

Further, the same disputed material facts that preclude summary judgment or summary adjudication 
of the first cause of action also preclude summary adjudication of this cause of action for the City. 
The totality of Plaintiff's evidence, the disputed material facts, and the conflicting inferences that may 
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be drawn from the evidence raise triable issues precluding summary determination of the 3rd cause 
of action as well. (Insalaco v. Hope Lutheran Church of West Contra Costa County, supra, 49 
Cal.App.5th at 521.) 

Fourth Cause of Action – Retaliation under Labor Code section 1102.5 

Labor Code section 1102.5(b) provides in pertinent part that "An employer, or any person acting on 
behalf of the employer, shall not retaliate against an employee for disclosing information . . . to a 
government or law enforcement agency, to a person with authority over the employee or another 
employee who has the authority to investigate, discover, or correct the violation or noncompliance, 
or for providing information to . . . any public body conducting an investigation, hearing, or inquiry, 
if the employee has reasonable cause to believe that the information discloses a violation of state or 
federal statute, or a violation of or noncompliance with a local, state, or federal rule or regulation, 
regardless of whether disclosing the information is part of the employee’s job duties." (Cal. Labor 
Code § 1102.5(b).) Labor Code section 1102.5 prohibits employer retaliation against an employee 
who refuses to participate in an act that would violate a state or federal statute or who exercises their 
rights under Labor Code sections (b) or (c). (Labor Code § 1102.5(c) and (d).) 

Labor Code section 1102.5 is distinct from a claim for retaliation under FEHA and is subject to a 
different burden of proof governed by Labor Code section 1102.6. (Lawson v. PPG Architectural 
Finishes, Inc. (2022) 12 Cal.5th 703, 713-714 ("Lawson").) Under Labor Code section 1102.5 and 
1102.6 as interpreted in Lawson, the plaintiff has to show by a preponderance of the evidence that 
retaliation was a "contributing factor" to the adverse employment action, and then the burden shifts 
to the employer to demonstrate by "clear and convincing evidence" that the adverse employment 
action would have occurred "for legitimate, independent reasons" even if the employee had not 
engaged in the whistleblowing conduct. (Id. at 712.)  

For the reasons set forth above, a number of the material facts on which Defendant relies to support 
this cause of action have been adequately disputed by Plaintiff and Plaintiff has presented additional 
facts material to resolution of the retaliation claim that would preclude summary adjudication of this 
cause of action, unless legal standards specific to this claim regarding the disclosure of violations or 
Defendant's untimeliness claim under the Government Code are a legal bar to this cause of action.  

A. Whether the Labor Code section 1102.5 Retaliation Claim Is Barred in Its Entirety for 
Failure to Timely File Government Claim 

Plaintiff does not dispute that under Government Code section 911.2, she was required to file her 
government claim within six months after her claims accrued. The six-month deadline for presenting 
claims is not a statute of limitations subject to tolling. (Willis v City of Carlsbad (2020) 48 Cal.App.5th 
1104, 1119, 1121 ("Willis").) "For the purpose of computing the time limits prescribed by Sections 
911.2, 911.4, 912, and 945.6, the date of the accrual of a cause of action to which a claim relates is 
the date upon which the cause of action would be deemed to have accrued within the meaning of the 
statute of limitations which would be applicable thereto if there were no requirement that a claim be 
presented to and be acted upon by the public entity before an action could be commenced thereon." 
(Govt. Code § 901.) (See also Willis, supra, 48 Cal.App.5th at 1118.)  

1. Continuing Violations Doctrine and Willis Decision 

"[A]n employer is liable for actions that take place outside the limitations period if these actions are 
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sufficiently linked to unlawful conduct that occurred within the limitations period." (Yanowitz, supra, 
36 Cal.4th at 1056 [emphasis added].) The continuing violations doctrine applies to retaliation claims. 
(Willis, supra, 48 Cal.App.5th at 1124.) The doctrine applies to the filing of the Government Claim 
because the doctrine if applicable affects the date of accrual of the cause of action. (Id. ["If the 
continuing violation doctrine postpones accrual to a point within six months or less of Willis's 
government claim . . . then Willis's government claim might be timely."].)  

The continuing violations doctrine requires Plaintiff to show the City's actions "(1) [were] sufficiently 
similar in kind . . . ; (2) have occurred with reasonable frequency; (3) and have not acquired a degree 
of permanence." (Richards v. CH2M Hill, Inc. (2001) 26 Cal.4th 798, 823 ("Richards").) (See also 
Yanowitz, supra, 36 Cal.4th at 1059.) The Court in Willis concluded that the continuing violations 
doctrine did not apply because his allegations did not meet "the final Richards requirement that City's 
actions in either reassigning him or denying him promotions lacked 'a degree of permanence.' 
[Citation omitted.]" The Court explained that " '[p]ermanence' in this context means that an 
employer's actions make clear to a reasonable employee that any further efforts to end the alleged 
unlawful conduct will be futile, or the employer 'mak[es] clear to the employee in a definitive manner' 
that the employee's requests have been rejected. [Citations omitted.]" (Willis, supra, 48 Cal.App.5th 
at 1127.) The facts of Willis are distinguishable from this case, as in Willis, the employee applied for 
and was denied discrete requests for transfer or reassignment and promotions, the denial of 
plaintiff's requests allegedly being based on retaliatory motives. The Court explained the decisions 
denying the requests for transfers and promotions "each became permanent when a different 
applicant was put in that position. [Citations omitted]." (Id. at 1127.) 

2. Violations and Retaliation Under Labor Code Section 1102.5 

The parties' briefs do not directly respond to the issues raised in the brief filed by the other party 
regarding the activity that qualifies for "whistleblower" protection under Labor Code section 1102.5. 
Implicitly, the City argues in its initial memorandum that the only activities that may qualify under 
Labor Code section 1102.5 are Plaintiff's report of violations of the MMBA by Martinez and her refusal 
to participate in the violation by laying off personnel at Martinez's request in violation of the statute 
and Plaintiff's filing of her DFEH complaint alleging FEHA violations. (Def. Reply p. 14, ll. 8-18.) Plaintiff 
points to her ongoing reporting conduct on and off from May 2019 through February 2020, including 
her reports of FEHA discrimination or harassment claims, which the City disregards in its reply, as well 
as Plaintiff's filing of her DFEH complaint filing in March 2020 to support her continuing violation 
theory.  

The continuing violation doctrine requires the Court to assess the wrongful course of conduct by 
the City as the employer, not the acts of the employee. Focusing on the City's action, the City, on 
one hand, argues in the FEHA causes of action the FFDE and July 2019 administrative leave were not 
actionable "adverse employment action," which also is a component of a Labor Code section 1102.5 
retaliation claim according to Lawson. (Lawson, supra, 12 Cal.5th at 712). The same standard for 
whether an employee has suffered an adverse employment action applies in a FEHA claim and a 
Labor Code section 1102.5 retaliation claim. (Whitehall v. County of San Bernardino, supra, 
17 Cal.App.5th at 366-367; Patten v. Grant Joint Union High School Dist. (2005) 134 Cal.App.4th 1378, 
1381, citing Yanowitz, supra, 36 Cal.4th at 1051.)  

It is not clear what the City contends triggers the accrual of the Government Claim: (a) the date of the 
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City's alleged violations of law subject to the whistleblower reporting by Plaintiff; (b) the date of 
Plaintiff's reporting of the violations of the MMBA and/or FEHA without regard to the nature or 
timing of the City's retaliatory response; or (c) the City's retaliatory action against Plaintiff after the 
reporting. If it is the City's retaliatory action, which seems to be the proper trigger date, the City does 
not clearly set forth whether it is the City's position that actions it contends do not rise to the level of 
"adverse employment action" nevertheless commence the accrual of the claim and the six-month 
Government Claim filing deadline. Given the foregoing authorities that adverse employment action is 
the same under FEHA and Labor Code section 1102.5, the evidence presented by Plaintiff is sufficient 
to raise a triable issue of fact that the July 2019 forced leave and FFDE may not have risen to the level 
of adverse employment actions themselves but were part of a retaliatory course of conduct that 
culminated in the adverse employment actions taken by the City in the April 2020 (mandated 
administrative leave) and May 2020 (termination). The last act in the alleged retaliatory course of 
conduct occurred within six months of Plaintiff's filing of the Government Claim, and the claim is 
therefore timely. 

B. Whether Plaintiff's Reports or Disclosures of Violations Qualify under Labor Code 
section 1102.5 

Defendant argues that based on the decision Mize-Kurzman v. Marin Community College Dist. (2012) 
202 Cal.App.4th 832 ("Mize-Kurzman"), Plaintiff's disclosure to her supervisor (City Manager 
Martinez) of the supervisor's own wrongdoing in violating the MMBA is not a "disclosure" that 
qualifies for whistleblower protection under Labor Code section 1102.5. The Court agrees with 
Defendant's analysis of Mize-Kurzman and is bound by its holding. The Hager decision cited by 
Plaintiff did not address the issue of disclosure to the wrongdoer as Mize-Kurzman did, but rather 
only decided whether Labor Code section 1102.5 only protects the first employee to report the 
violation, which the Court rejected. (Hager v. County of Los Angeles (2014) 228 Cal.App.4th 1538, 
1551-1552 [distinguishing between reporting publicly known information and a rule that only 
protects the first employee to report the violation].)  

The reports of Martinez's wrongdoing were not, however, the only reports of violations of statutes 
made by Plaintiff. Plaintiff also cites the filing of the DFEH complaint. Labor Code section 1102.5 
protects an employee from retaliation not only for reporting to the employer violations of statutes 
and regulations, but also reporting to "a government or law enforcement agency . . . or for providing 
information to . . . any public body conducting an investigation, hearing, or inquiry, if the employee 
has reasonable cause to believe that the information discloses a violation of state or federal statute, 
or a violation of or noncompliance with a local, state, or federal rule or regulation." (Lab. Code 
§ 1102.5(b).) The DFEH complaint meets this provision of the statute. The City argues in its reply that 
Snideman did not retaliate against Plaintiff based on the DFEH complaint as she did not know about 
the complaint when she decided to terminate Plaintiff, but for the reasons set forth above, the Court 
finds for purposes of summary judgment or summary adjudication of this claim, Plaintiff has raised 
triable issues of fact on this and other material facts on which this cause of action is based, precluding 
summary adjudication of the claim.  

C. Clear and Convincing Evidence 

Defendant has produced substantial evidence to support its position that Snideman had legitimate 
reasons to terminate Plaintiff's employment. Plaintiff, however, has disputed a number of the 112 
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material facts on which the City bases its motion for summary adjudication of this cause of action, 
precluding summary adjudication of the claim. (Insalaco v. Hope Lutheran Church of West Contra 
Costa County, supra, 49 Cal.App.5th at 521.) Plaintiff has presented facts and evidence that dispute a 
number of those reasons as inaccurate or pretextual or that under the totality of the circumstances 
the City's adverse employment actions were based on a retaliatory motive, including from a temporal 
standpoint the reasonably close proximity of Plaintiff's reporting of discrimination and harassment 
claims and filing of her own DFEH claim to her termination. The City's evidence, though substantial, 
for purposes of summary judgment or summary adjudication and in the face of the disputed material 
facts, does not meet the highest civil standard of proof of clear and convincing evidence necessary to 
defeat this cause of action.  

D. Other Arguments as to Scope of Government Claim 

In its initial memorandum, Defendant argued the content of the Government Claim only refers to 
pre-November 12, 2019, actions by Martinez. Plaintiff disputes the City's position and argues that 
the Government Claim specifically alleges retaliatory conduct by the City that was ongoing 
and "continuing to the present," and Defendant has not responded to the argument in its reply. 
The Government Claim was submitted on May 12, 2020, after she was terminated and recites similar 
facts and allegations made in her amended DFEH complaint, including the filing of the DFEH 
complaint and her subsequent forced administrative leave and termination by Snideman. (Def. Corr. 
RJN Exh. A.) The "PERB" action was apparently commenced based on Martinez's violation of the 
MMBA, but the Court agrees that the PERB action is not referenced in the Government Claim. Given 
the Court's ruling, the Court does not need address the effect of that omission. 

Plaintiff's Evidentiary Objections to Defendant's Evidence 

Plaintiff objects to all of Defendant's Exhibits, other than Exhibits A and K, on the ground of lack of 
foundation as Plaintiff contends the deposition excerpts from the Stephenson deposition in Exhibit A 
do not lay the foundation for those specific exhibits, though Plaintiff does not suggest there is any 
genuine issue regarding the authenticity of the documents or their relevance to the issues in the 
motion.  

Obj. to Exhs. B, C, D, E, F, G, H, I, J, L, M, N, O – Overruled. As to Exhs. B,C, E, F, G, H, I, J, Plaintiff 
has at a minimum impliedly, or expressly, admitted the authenticity of the documents either by not 
disputing the DUMF which the exhibit supports, or not disputing the DUMF with respect to the 
authenticity of the exhibit on it is based and thus acting on the document as if it were genuine. 
(Evid. Code § 1414 ["A writing may be authenticated by evidence that: ¶ (a) The party against whom 
it is offered has at any time admitted its authenticity; or ¶ (b) The writing has been acted upon as 
authentic by the party against whom it is offered."].) (See Pl. Resp. to DUMF Nos. 4 [B], 5 [B], 9 [G], 
12 [C], 21 [H], 22 [H], 34 [E, F], 35 [E], 44 [I], 46, [J], 47 [J], 65 [L-M -facts are disputed only on the basis 
that Martinez asks for the reports, not that the exhibits are not authentic]. The Court also notes that 
(1) Exhs. D and F are addressed in Plaintiff's deposition excerpts at pages 143, 144, 110, 111, 157, 158 
(Miller Decl. Exh. A); (2) Exh. G is Plaintiff's own FAC which is the operative pleading in the case, and 
which the Court can also consider from the Court file; and (3) Exh. H is also authenticated by 
paragraph 7 of the Snideman Declaration.  

Obj. to Exhs. P-V – overruled. The Miller Declaration sufficiently lays the foundation for admission of 
Exhibits P through V based on the testimony that they are documents produced by Plaintiff in 



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 21 
HEARING DATE:  10/19/2022 

 

 

20 

 

discovery. (Evid. Code §§ 1400, 1410; Hooked Media Group v. Apple, Inc. (2020) 55 Cal.App.5th 323, 
337-338, rev. den. by Hooked Media Group v. Apple, Inc. (Dec. 30, 2020) 2020 Cal. LEXIS 8983 
[documents submitted with declaration by counsel consisting mostly of "e-mails bearing clear indicia 
that they are what Apple claims they are" that were produced in discovery were properly admitted, 
finding documents were authenticated "both by the attorney's statement that they had been 
produced in discovery and by their form, which indicates authenticity," stating "As with any other 
fact, the authenticity of a document can be established by circumstantial evidence."]) 

Defendants Evidentiary Objections 

The Court rules on Defendant's evidentiary objections to the Stephenson Declaration, to the extent 
the objections are relevant to the ruling (see Code Civ. Proc. § 437c(q)): 

Obj. No. 1 – Sustained in part only as to the word "unlawfully." 

Obj. Nos. 2, 3, 4, 5, 6, 7, 8 - Overruled. Among other reasons, Plaintiff's reasonable belief that the 
City's conduct violated the MMBA is relevant and admissible, even if the belief was inaccurate. (Flait, 
supra, 3 Cal.App.4th at 477.)  

Obj. Nos. 9-11 - Overruled. The FAC alleges in paragraph 64 that "among other violations" Plaintiff 
reported violations of the MMBA based on Martinez's direct dealings with represented union 
members, and the PERB Unfair Practice Charge brought by the union Local 21 appears to be related to 
the MMBA violation Plaintiff raised to Martinez based on his direct dealings. (Stephenson Decl. ¶¶ 8, 
9, 11, 12, and Exhs. 1 and 2.) 

Obj. No. 12 – Sustained in part as to the introductory clause "In complete contradiction . . .safety." 

Obj. No. 13, 25, 26 – Overruled. That the accuracy of Plaintiff's statements may be undermined by 
other evidence does not make the statements inadmissible; failure to describe method by which 
Snideman sent the 2/3/2020 memo goes to weight not admissibility. 

Obj. Nos. 14, 15, 24  – Sustained (hearsay). 

Obj. Nos. 16, 17, 18, 19 – Overruled. Among other reasons as to 18 and 19, Defendant admits the 
facts set forth in AMF Nos. 44 and 45 which are based on this evidence. Further, the City acted on the 
FFDE report which was prepared by the doctor the City engaged in ending Plaintiff's administrative 
leave.  

Obj. Nos. 19, 20, 21, 22, 23, 27, 28, 31, 32, 33, 35, 36, 37, 38, 39, 40,41, 42, 43, 44, 45  – Overruled. 
As to how others were treated if involved in similar activity (Obj. Nos. 41, 44, 45), the statements 
provide some evidence relevant to the City's potential retaliatory or discriminatory motives in taking 
the adverse employment actions against Plaintiff.  

Obj. No. 29 – Sustained in part as to the remainder of the sentence following "interests."  

Exhibits Filed Conditionally Under Seal  

Plaintiff filed a declaration of counsel Emily Pincin on October 5, 2022, with a copy of a notice emailed 
to counsel for the City advising the City that Plaintiff did not intend to move to seal Plaintiff's Exhibits 
8, 10, and 17 that were filed in redacted for with Plaintiff's opposition. Defendant filed an unredacted 
version of Plaintiff's Exhibit 10 with its reply papers. Since the City has not moved to seal the exhibits 
filed conditionally under seal pursuant to California Rule of Court 2.551, Plaintiff is ordered to file the 
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unredacted versions of those exhibits within seven days following the hearing so that they are part 
of the public record on the motion in their unredacted form. 

 
 

  

    

7. 9:00 AM CASE NUMBER:  MSC21-00435 
CASE NAME:  MAYO  VS.  HO 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL  
FILED BY:  ALQUANTO JACKSON  
*TENTATIVE RULING:* 
 
Continued to November 2, 2022. 
 

 

  

    

8. 9:00 AM CASE NUMBER:  MSC21-00435 
CASE NAME:  MAYO  VS.  HO 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL  
FILED BY:  JOHQUAN JACKSON 
*TENTATIVE RULING:* 
 
Continued to November 2, 2022. 
 

 

  

    

9. 9:00 AM CASE NUMBER:  MSC21-00435 
CASE NAME:  MAYO  VS.  HO 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL  
FILED BY:  CHARLESELLA ADAMS 
*TENTATIVE RULING:* 
 
Continued to November 2, 2022. 
 

 

  

    

10. 9:00 AM CASE NUMBER:  MSC22-00057 
CASE NAME:  GLASMAN  VS.  JAGUAR LAND ROVER NORTH 
HEARING ON MOTION TO ENFORCE SETTLEMENT  
FILED BY:  SAMUEL GLASMAN 
*TENTATIVE RULING:* 
 
Unopposed motion to enforce the settlement is granted. Defendant is ordered to pay Plaintiffs 
$60,706.80, within five (5) days of the Court’s ruling, via check made payable to Conn Law, PC; 
to reimburse Plaintiffs for any lease payments made after June 28, 2022; to pay interest on the above 
amounts at the rate of 10% per annum, calculated from August 2, 2022; and to pay Land Rover 
Financial Group in the amount of $42,012.78 to payoff account number 0012830102 for the Vehicle.  
Plaintiffs are deemed the prevailing party in the litigation and Plaintiffs’ counsel shall be entitled to 
attorneys’ fees, costs, and expenses reasonably incurred for this case, as agreed by the Parties, or in 
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an amount determined by the Court including fees to incurred to enforce the Settlement Agreement. 

 
 

  

    

11. 9:00 AM CASE NUMBER:  N22-1740 
CASE NAME:  PROBER & RAPHAEL  VS.  RESIDENT OF PROPERTY 
HEARING ON PETITION REGARDING UNRESOLVED CLAIMS 
FILED BY:  PROBER & RAPHAEL, ALC 
*TENTATIVE RULING:* 
 
The matter is continued to November 16, 2022, at 9:00 a.m. so that the Hendricks Group may be 
notified of the hearing. Plaintiff’s counsel is ordered to serve the Hendricks Group and notify it of the 
hearing. A timely proof of service must be filed with the court. 

  
 

  

    

12. 9:00 AM CASE NUMBER:  N22-1774 
CASE NAME:  ANGELO DEMMA  VS.  NORCAL POOL CONSTRUCTION, INC. 
HEARING ON PETITION FOR RELEASE OF PROPERTY FROM LIEN  
FILED BY:  ANGELO PHILLIP DEMMA 
*TENTATIVE RULING:* 
 
The matter is continued to November 30th at 9:00 a.m. so that plaintiff’s counsel may serve Norcal 
with the petition and notify it of the hearing. Proof of service to be filed with the court. 

 
 

  

 

 

 
 

 

 

 

 

 

 

 

 

 

ADD-ON 
 

 

    

13. 9:01 AM CASE NUMBER:  MSC19-01331 
CASE NAME:  BULLOCK  VS.  CITY OF ANTIOCH 
HEARING ON MOTION TO STRIKE OR TAX MEMORANDUM OF COSTS ON APPEAL  
FILED BY:  DEFENDANT 
*TENTATIVE RULING:* 
 
Counsel to appear. 
 
The court signed the September 7 order granting costs before defendant’s motion to tax and/or strike 
costs was uploaded in the system. Accordingly, the court will consider defendant’s motion. 
 
The court allows the charges associated with One Legal and True Filing as routine filing fees. 
Plaintiffs appear to have included these charges with filing fees in Line 1 of their memo. The court 
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would therefore approve that line item for $1,358. The court would also approve the charge for the 
reporter’s transcript in the amount of $943.50. 
 
The court declines to authorize the charges for research into the legislative history. As plaintiffs 
concede, the Court of Appeal did not rely on the legislative history and indeed the Court was 
perplexed as to why it was included. 
 
The court is unclear whether any of the $9,565.48 charges attributable to Counsel Press should be 
allowed. Much of the charges appear to be for attorney fees which is not permitted. It is possible 
some of the charges relate to copying. Counsel should be prepared to address this at the hearing. 
 
The Court denies plaintiffs’ request to add additional charges via opposition to the motion to tax. 

  
 

 


